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Name & Address of the Appellant & Respondent
M/s. Oracle Granito Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0) A revision application lies to the Under Secretary, to the Govi. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ﬁwﬁaﬁ%ﬁﬁmﬁgﬁmﬁﬁﬁsﬁwmmwﬁ
F 7 Rl YUSHIR | ¥R WUSTIR # AT o W §Y AN H, A1 R 9USTIR A1 WUSR H
IR I8 B prRE™ | o7 fodl queITR # 8 W &) ufhar & SR g8 o |

(ii) B In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) in case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(d) Cradit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to e appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at Ieast should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto & Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One'copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of -
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable o Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

éP‘rovided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(|) In view of above, an appeal against this order shall lie before the Tribunal-on™.
payment of 10% of the duty demanded where duty or duty and penaity are in dlspLLter or = ’TN’;%\;
penalty, where penalty alone is in dispute.” A?o 3
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ORDER-IN-APPEAL

M/s Oracle Granito Ltd., situated at Block No.286, Sabar Diary — Talod Road,
Ghadhoda, Himmatnagar, District: Sabarkantha (hereinafter referred to as ‘the
appellant’) is holding Central Excise registration No.AAACO6238PXM001 and is
engaged in the manufacture of Vitrified Tiles falling under Chapter sub-heading
no.69071010 of the First Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985).
The appellant is availing CENVAT credit of duty paid on inputs as well as capital goods

and on input services.

2. During the-course of audit it was noticed that the appellant had availed CENVAT
credit of Service Tax amounting to Rs.1,20,510/- during the period from March-2013 to
February-2014 in respect of rent paid to certain establishments where its goods
were displayed as provided by Shri Harvinder Sing (New Delhi office). A Show Cause
Notiée F.No.V.69/03-14/D/GNR/2014 dated 01/04/2014 (hereinafter referred to as ‘the
SCN') that was adjudicated by the Assistant Commissioner, Central Excise,
Gandhinagar Division, Ahmedabad-lll (hereinafter referred to as ‘the adjudicating
authority’) by issuance of O.1.O. No. 03&04/D./GNR/APBI/2015-15 dated 29/01/2016
(hereinafter referred to as ‘the impugned order’). In the impugned order, the demand for
CENVAT credit of Rs.1,20,510/- has been confirmed along with interest and a penalty
on Rs.1,20,510/- has been imposed on the appellant.

3. Being aggrieved by the impugned order, the appellant has preferred the present
appeal, inter alia, on the following grounds:

1) The appellant had paid rent to certain establishment for display of excisable
goods manufactured by it, which was activity pertaining to business
promotion and such activity, was covered under the definition of ‘Input

service’. The appellant had taken Service Tax credit within the framework of -

definition of ‘Input service’ which could not be denied.

2) The appellant invites attention to the judgment in the case of BHARAT
FRITZ WERNER LTD. Vs COMMISSIONER OF CENTRAL EXCISE,
BANGALORE - 2011 (22) STR 429 wherein the Hon'’ble Tribunal has
allowed credit in identical matter. On the basis of this decision, Hon’ble
CESTAT had passed Order No. A/10325 & 10326/WZB/AHD/2013 &
M/10988/WZB/AHD/201 dated 15/02/2013 allowing the appellant's appeal.

3) The appellant had taken credit of input service within the parametér of

definition of ‘input service’ and hence penalty was not imposable. The
impugned order suffers from non-consideration of evidence produced by the
appellant in as much as the C.A.'s certificate showing that the expenses
were towards selling and distribution overheads and the citations supra,
against which no appeal had . been filed by the department, were not
considered in the impugned order.

4) The'rej was no change in Law, procedure and hence in order to take a
decision contrary to settled law was clearly with disregard to judicial

propriety. Therefore, interest was not payable under Rule 14 of CCR, 2004 -

read with Section 11AA of CEA, 1944.

4, Personal hearing in the appeal was held on 24/01/2017. Shri N.K. Oza, Advocate

appeared for personal hearing and reiterated the grounds of appeal. He stated that
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earlier CESTAT had decided in favour of the party and yet this case was decided

against the appellant.

5. The appellant has submitted an application with the plea to condone delay .of
three days under Section 35 (1) of CEA, 1944 on the ground that the person handling
the matter had submitted the appeal through Registered AD post on 20/06/2016, which
was received on. 23/06/2016.

6. I'have carefully gone through the show cause notice, the impugned order as well
as the grounds of appeal. As per the findings of the adjudicating authority in paragraph
10 of the impugned order, the earlier demands covering the period of April-2009 to
November-2010, December-2010 to December-2011 and December-2011 to
November-2012 regarding the same issue of admissibility of CENVAT credit of Service
Tax paid on rent expenses for display of manufactured goods, has been settled in
favour of the appellant vide CESTAT Order No. A/10325&10326/WZB/AHD/2013 &
M/10988/WZB/AHD/201 dated 15/02/2013 and this order has been accepted by the
department on monetary grounds. Again in paragraph 10 of the impugned order, the
adjudicating authority in his ﬁndings has referred to the earlier demand on the same
issue for the period December-2011 to November-2012, where the appeal filed by the
appellant against confirmation of demand on the same issue has been allowed by the
‘Commissioner (Appeals) vide O.LA. No: AHM-EXCUS-003-APP-084-14-15 dated
19/09/2014. The adjudicating authority has clear‘ly stated in his findings that even this

O.LA. 'has been accepted by the department on monetary grounds.

7. The CESTAT Order No. A/10325&10326/WZB/AHD/2013 &
M/10988/WZB/AHD/201 dated 15/02/2013 is reported as ORACLE GRANITO LTD. vs
COMMISSIONER OF CENTRAL EXCISE, AHMEDABAD - 2013 (30) S.T.R. 357 (Tri.-
Ahmd.). Hon'ble Tribunal had considered the Chartered Accountant's certificate
produced by the appellant stating that the rent expenses were under the selling and
distribu;tion overhead which, understandably, goes into the costing of the final product.
Relying on the decision in the case of BHARAT FRITZ WERNER LTD. Vs
COMMISSIONER OF CENTRAL EXCISE, BANGALORE - 2011 (22) STR 429, the
admissibility of the impugned CENVAT credit has been decided in favour of the
appellant by CESTAT. Similarly, in O.1.A. No. AHM-EXCUS-003-APP-084-14-15 dated
19/09/2014, Commissioner (Appeals) has considered the period for which the appellant
had produced a certificate from the Chartered Accountant i.e. from April-2012 to
November-2012 and allowed the impugned credit for this period whereas he has
disallowed the impugned credit for the period December-2011 to March-2012 as the
appellant had not produced a certificate from the C.A. to prove that the cost of the
impugned service was included in the cost of the final product cleared during
December-2011 to March 2012. In the present case also, the appellant had produced
similar certificates issued by the Chartered Accountant for the period of 2012-13 and
2013-14 (which covers the entire impugned period of March 2013 to February-2014

e 37
lmpugned in the present SCN), before the adJudlcatlng/?u ot ﬁ:l'?frs is recorded in
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paragraph 7 of the impugned order. It is also pertinent to note that the validity or the
relevance of these certificates are not disputed or negated in the impugned order.
Further, there is no reasoning in the impugned order to distinguish the principle laid
down in CESTAT Order No. A/10325&10326/WZB/AHD/2013 &
M/10988/WZB/AHD/201 dated 15/02/2013 as well as O.l.A. No. AHM-EXCUS-003-
APP-084-14-15 dated 19/09/2014. The only ground adduced in the impugned order is
that the department had accepted both the previous orders on monetary grounds. Even
if the said two decisions were accepted by the department on account of low monetary
value, the ratio of the two decisions remain valid and judicial discipline requires that this
ratio is followed by the adjudicating authority. Hon’ble High Court of Gujarat, in the case
of LUBI INDUSTRIES LLP vs UNION OF INDIA — 2016 (337) E.L.T. 179 (Guj.) have
held that the Assistant Commissioner committed a serious error in ignoring the binding
judgment of superior Court that too in the case of the same assessee. Hon'ble High
Court has ruled that even if the decision of the Tribunal was not carried further in appeal
on account of low tax effect, it was not open for the adjudicating authority to ignore the
ratio of such decision. [ find that in the present case also, the adjudicating authority had
erred seriously by not considering the principle laid down in CESTAT Order No.
AI10325&10326/WZB/AHD/2013 & M/10988/WZB/AHD/201 dated 15/02/2013 as well
as O.LA. No. AHM-EXCUS-003-APP-084-14-15 dated 19/09/2014. The impugned

order has been passed in gross violation of judicial discipline and the same is set aside.
8. The delay of three days is condoned and the appeal is allowed

9. 3rderehcl ERT Got <hY TS 37Tl T FAIUCRT SURIH. ek & AT Siar & |

The appeal filed by the appellant stands disposed of in the above terms.
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Attested Date:97/02/2017
este
(K._B~dacob)

Uperintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.
To

M/s Oracle Granito Ltd.,
Block No.286, Sabar Dairy —Talod Road,
Gadhoda, Himmatnagar, District: Sabarkantha.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-I|I.

3. The Additional Commissioner, Central Excise (System), Ahmedabad-I|l.

4. The Assistant Commissioner, Central Excise, Division-Gandhinagar.
5. Guard File

6. P.A.




